
IN THE SUPREME COURT OF THE STATE OF WASHINGTON

JAMES A. BIRD, )
)

Respondent, ) NO.  86109-9
)

v. ) EN BANC
)

BEST PLUMBING GROUP, LLC, ) Filed October 25, 2012
)

Respondent, )
)

and )
)

CONTRACTORS BONDING )
INSURANCE COMPANY BOND )
NO. SF3262, )

)
Defendant, )

)
and )

)
FARMERS INSURANCE )
EXCHANGE, )

)
Petitioner. )

______________________________ )
)

ALLSTATE INSURANCE )
COMPANY, as subrogee for )
JAMES A. BIRD, )

)



Bird v. Best Plumbing Group LLC, No. 86109-9

2

Plaintiff, )
v. )

)
BEST PLUMBING AND HEATING, )
INC., a/k/a BEST PLUMBING/)
HEATING INC., )

)
Respondent, )

)
and )

)
FARMERS INSURANCE )
EXCHANGE, )

)
Petitioner. )

______________________________ )

FAIRHURST, J.—When an insured defendant believes its insurer is refusing 

to settle a plaintiff’s claims in bad faith, the insured can negotiate an independent 

pretrial settlement with the plaintiff.  These settlements typically involve a stipulated 

judgment against the insured, a covenant not to execute on that judgment against the 

insured, and an assignment to the plaintiff of the insured’s bad faith claim against 

the insurer.  This is referred to collectively as a covenant judgment.  If the 

settlement amount is deemed reasonable by a trial court, it becomes the presumptive 

measure of damages in the later bad faith action.  This case requires us to determine 

whether article I, section 21 of the Washington Constitution entitles an insurer to 

have that reasonableness determined by a jury.  We hold it does not. 
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I.  FACTS AND PROCEDURAL HISTORY

The facts of this case began inauspiciously over six years ago when James A. 

Bird returned home from work.  He and his wife live on hillside, waterfront property 

in a house located downhill, away from the street. As 

Bird approached the house, a sudden burst of sewage erupted from the ground.  The 

sewage went into his eyes, ears, nostrils, and mouth.  In the shock and confusion, 

Bird fell to the ground, cracked his elbow, and began vomiting.  He also developed 

migraines soon thereafter.  

The sewage burst was caused by an employee of Best Plumbing Group LLC, 

who entered Bird’s property without permission and cut a pressurized sewage pipe 

in three places.  Bird’s next door neighbor had contacted Best to repair a leaking 

sewer line.  The cut sewage pipe extended about 70 feet uphill from the house to the 

city sewer and pumped wastewater from the house at several times throughout the 

day.  The sewer pump cycled at the moment Bird passed the area cut by Best.

Best told Bird it would repair the line but failed to do so completely.  Over 

the course of eight months, sewage continued to escape from the pipe with every 

pump cycle.  Bird alleged the sewage flow caused dangerous hillside instability on 

his property as well as extensive damage to his residence in the form of toxic mold 

from moisture and sewage intrusion.  He also suffered a heart attack, which he 
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attributed to the stress of physically removing sewage-laden material from the 

property.

After Bird hired a number of experts to determine the extent of the damage 

and necessary repairs, the city of Seattle ordered the mitigation stopped because of 

concerns about the hillside’s stability.  Bird submitted a series of proposals to the 

city, escalating in cost, that were each rejected until the city ultimately approved a 

soldier-pile retaining wall.  The estimated cost of the wall was $851,176.78.  

Allstate Insurance Company paid Bird $262,000 under his homeowner’s insurance 

policy for home repairs and remediation.

Bird subsequently filed suit against Best alleging trespass and negligence.  

Best’s liability insurer, Farmers Insurance Exchange, appointed defense counsel 

without a reservation of rights.  Allstate filed a separate subrogation claim against 

Best for the $262,000 payment to Bird, and the two cases were consolidated.  The 

trial court eventually granted partial summary judgment to Bird on liability and 

proximate cause, leaving the issue of damages for trial.  

Shortly before trial, Bird made a settlement demand for $2 million, the limits 

of Best’s insurance policy with Farmers.  The demand followed Bird’s counsel’s 

assertion that Best may be liable under the treble damages provision of the trespass 

statute, RCW 4.24.630.  Farmers then made a counter settlement offer of $350,000.  
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Worried about potential exposure beyond the limits of his Farmers policy, Best’s 

owner consulted an outside attorney with whom he had worked in the past.  That 

attorney negotiated a settlement between Bird and Best that called for a $3.75 

million stipulated judgment against Best.  The settlement also included an 

assignment of Best’s claims against Farmers and a covenant not to execute against 

Best.  

After Farmers received notice of the settlement, Bird moved for a 

determination that the settlement was reasonable under RCW 4.22.060.  The trial 

court granted Farmer’s motion to intervene, motion for a continuance, and motion 

for discovery, but denied its motion for a jury trial.  The reasonableness hearing was 

conducted over the course of four days and was fiercely contested, resulting in a 

trial court record, now on review, exceeding 3,000 pages.  After evaluating the 

damages claims, the trial court trebled the amounts, then discounted by 25 percent 

based on a “trebling claim risk,” and arrived at a total figure of $3,989,914.83.  

Clerk’s Papers (CP) at 3446.  The trial court therefore concluded the parties’ $3.75 

million settlement was reasonable.  

Farmers appealed the trial court’s denial of the request for a jury trial, as well 

as the reasonableness determination.  The Court of Appeals affirmed the trial court, 

Bird v. Best Plumbing Group LLC, 161 Wn. App. 510, 260 P.3d 209 (2011), and 
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denied a subsequent motion for reconsideration.  We then granted Farmers’ petition 

for review.  Bird v. Best Plumbing Group LLC, 172 Wn.2d 1010, 259 P.3d 1109 

(2011).

II.  ISSUES

A. Does an insurer have a constitutional right to a jury trial on the 

reasonableness of a covenant judgment between an insured defendant and a plaintiff 

under RCW 4.22.060?

B. Did the trial court abuse its discretion in determining the covenant 

judgment was reasonable?

III.  ANALYSIS

On the primary issue, we hold an insurer does not have a constitutional right 

to a jury trial on the reasonableness of a covenant judgment under RCW 4.22.060.  

We also hold the trial court did not abuse its discretion in determining the covenant 

judgment was reasonable.  We affirm the trial court and Court of Appeals.

A. Farmers Does Not Have a Constitutional Right to a Jury Trial on the 
Reasonableness of a Covenant Judgment  

To resolve the first issue, we need a preliminary understanding of the nature 

of covenant judgments.  We then analyze Farmers’ argument that the reasonableness 
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of a covenant judgment must be determined by a jury trial, along with its brief due 

process contention in light of our constitutional jurisprudence.
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1. Covenant judgments are determined reasonable under RCW 4.22.060

We have recognized an insured defendant may independently negotiate a 

pretrial settlement if the defendant’s liability insurer refuses in bad faith to settle the 

plaintiff’s claims.  Besel v. Viking Ins. Co., 146 Wn.2d 730, 736, 49 P.3d 887 

(2002). This protection for the insured augments another well established rule: “[I]f 

an insurer acts in bad faith by refusing to effect a settlement for a small sum, an 

insured can recover from the insurer the amount of a judgment rendered against the 

insured, even if the judgment exceeds contractual policy limits.”  Id. at 735.

As happened in this case, the typical settlement agreement involves three 

features: (1) a stipulated or consent judgment between the plaintiff and insured, (2) a 

plaintiff’s covenant not to execute on that judgment against the insured, and (3) an 

assignment to the plaintiff of the insured’s coverage and bad faith claims against the 

insurer.  Id. at 736-38; Thomas V. Harris, Washington Insurance Law § 10.02, at 10-

3 (3d ed. 2010). This type of settlement agreement, often referred to as a covenant 

judgment, “does not release a tortfeasor from liability; it is simply ‘an agreement to 

seek recovery only from a specific asset—the proceeds of the insurance policy and 

the rights owed by the insurer to the insured.’”  Besel, 146 Wn.2d at 737 (quoting 

Safeco Ins. Co. of Am. v. Butler, 118 Wn.2d 383, 399, 823 P.2d 499 (1992)).  
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If the amount of the covenant judgment is deemed reasonable by a trial court, 

it becomes the presumptive measure of damages in a later bad faith action against 

the insurer.  Id. at 738. The insurer still must be found liable in the bad faith action 

and may rebut the presumptive measure by showing the settlement was the product 

of fraud or collusion.  Mut. of Enumclaw Ins. Co. v. T&G Constr., Inc., 165 Wn.2d 

255, 264, 199 P.3d 376 (2008).  

As a policy matter, we have carefully considered and endorsed the propriety 

of this process:

An insurer refusing to defend exposes its insured to business failure 
and bankruptcy. An insurer faced with claims exceeding its policy 
limits should not be permitted to do nothing in the hope that the insured 
will go out of business and the claims simply go away. To limit an 
insurer’s liability to its indemnity limits would only reward the insurer 
for failing to act in good faith toward its insured. We therefore hold 
that when an insurer wrongfully refuses to defend, it has voluntarily 
forfeited its ability to protect itself against an unfavorable settlement, 
unless the settlement is the product of fraud or collusion. To hold 
otherwise would provide an incentive to an insurer to breach its policy.  

Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d 751, 765-66, 58 P.3d 276 

(2002) (citation omitted). We have equally acknowledged the danger for collusive 

or fraudulent settlements but concluded the reasonableness determination “protect[s] 

insurers from excessive judgments especially where . . . the insurer has notice of the 

reasonableness hearing and has an opportunity to argue against the settlement’s 
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reasonableness.”  Besel, 146 Wn.2d at 739.

There are nine factors the trial court must consider to determine if a 

settlement is reasonable:  

(1) [T]he releasing party’s damages; (2) the merits of the releasing 
party’s liability theory; (3) the merits of the released party’s defense 
theory; (4) the released party’s relative fault; (5) the risks and expenses 
of continued litigation; (6) the released party’s ability to pay; (7) any 
evidence of bad faith, collusion, or fraud; (8) the extent of the releasing 
party’s investigation and preparation; and (9) the interests of the parties 
not being released.

Mut. of Enumclaw, 165 Wn.2d at 264.  “No one factor controls and the trial court 

has the discretion to weigh each case individually.”  Chaussee v. Maryland Cas. 

Co., 60 Wn. App. 504, 512, 803 P.2d 1339, 812 P.2d 487 (1991). The settling 

parties have the burden to prove reasonableness.  Id. at 510.

In this case, a hearing on the reasonableness of the covenant judgment was 

held pursuant to RCW 4.22.060.  That statute was enacted as part of the tort reform 

act in 1981 to provide a means to allocate liability among joint tortfeasors.  

Originally under the statute, a trial court would determine whether a settlement 

amount between a tort victim and fewer than all tortfeasors was reasonable. See 

Glover v. Tacoma Gen. Hosp., 98 Wn.2d 708, 716, 658 P.2d 1230 (1983), 

abrogated by Crown Controls, Inc. v. Smiley, 110 Wn.2d 695, 756 P.2d 717 
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(1988).  If so, a nonsettling tortfeasor could offset that exact amount from a 

damages award at trial.  Id.  

Farmers claims RCW 4.22.060 should not apply outside of the contribution 

context.   However, numerous Washington court decisions have since extended its 

application from settlements in the contribution setting to those between an insured 

defendant and a plaintiff who is contemplating a suit against the insurer for bad 

faith. See, e.g., Heights at Issaquah Ridge Owners Ass’n v. Derus Wakefield I, 

LLC, 145 Wn. App. 698, 187 P.3d 306 (2008), review denied, 165 Wn.2d 1029, 

203 P.3d 378 (2009); Werlinger v. Warner, 126 Wn. App. 342, 109 P.3d 22 (2005); 

Howard v. Royal Specialty Underwriting, Inc., 121 Wn. App. 372, 89 P.3d 265 

(2004); David K. DeWolf & Keller W. Allen, 16 Washington Practice: Tort Law 

and Practice § 12.43, at 369 n.7 (3d ed. 2006) (collecting cases).  The statute itself 

implicates reasonableness hearings where settlements involve “[a] release, covenant 

not to sue, covenant not to enforce judgment, or similar agreement.”  RCW 

4.22.060(1). Covenant judgments fit squarely within this language.  

While this court has not explicitly applied RCW 4.22.060 in the insurance 

context, we unambiguously approved of the use of reasonableness hearings to 

evaluate covenant judgments in Besel, 146 Wn.2d at 738-39.  We also did so in 

Mutual of Enumclaw, 165 Wn.2d at 264.  In both cases, we adopted the identical 
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substantive standards for determining reasonableness in previous RCW 4.22.060 

contribution cases.  We take this opportunity to explicitly approve the application of 

RCW 4.22.060 to reasonableness hearings involving covenant judgments.  Our 

earlier opinions have done so in essence, and subsequent cases have done so in 

practice.

2. Article I, section 21 does not entitle Farmers to a jury determination 
of reasonableness

Farmers’ primary claim is that it is entitled under our constitution to have the 

reasonableness determination decided by a jury during either the RCW 4.22.060 

reasonableness hearing or the subsequent bad faith action.  We hold there is no right 

to a jury determination of reasonableness under RCW 4.22.060 because that statute 

creates an equitable proceeding.  We also affirm that a reasonable covenant 

judgment establishes the presumptive measure of damages against the insured in a 

subsequent bad faith action; there is no constitutional right to have that amount re-

decided by a jury.   

Our analysis starts with the statute in question.  RCW 4.22.060(1) states in 

relevant part, “[P]rior to entering into a release, covenant not to sue, covenant not to 

enforce judgment, or similar agreement with a claimant” a party must give five days

of notice to all other parties and the court.  It further provides, “A hearing shall be 
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held on the issue of the reasonableness of the amount to be paid with all parties 

afforded an opportunity to present evidence.  A determination by the court that the 

amount to be paid is reasonable must be secured.”  Id. (emphasis added).  The plain 

language of the statute establishes the determination must be made by the trial 

judge, not a jury.  

Legislative acts are accorded a “heavy presumption of constitutionality,” and 

the challenging party bears the burden of proving a statute is unconstitutional 

beyond all reasonable doubt.  Aetna Life Ins. Co. v. Wash. Life & Disability Ins. 

Guar. Ass’n, 83 Wn.2d 523, 528, 520 P.2d 162 (1974).  

Our constitution declares, “The right of trial by jury shall remain inviolate.”  

Const. art. I, § 21.  Only our state jurisprudence applies, as the Seventh Amendment 

to the United States Constitution does not apply to civil cases in state courts.  

Minneapolis & St. L. R. Co. v. Bombolis, 241 U.S. 211, 217, 36 S. Ct. 595, 60 L. 

Ed. 961 (1916); Sofie v. Fibreboard Corp., 112 Wn.2d 636, 644, 771 P.2d 711, 780 

P.2d 260 (1989).

We have long interpreted article I, section 21 as guaranteeing those rights to 

trial by jury that existed at the time of the constitution’s adoption in 1889.  Brown v. 

Safeway Stores, Inc., 94 Wn.2d 359, 365, 617 P.2d 704 (1980). Under this 
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historical approach, “the court examines (1) whether the cause of action is one to 

which the right to a jury trial applied in 1889, and (2) the scope of the right to a jury 

trial.”  Nielson v. Spanaway Gen. Med. Clinic, Inc., 135 Wn.2d 255, 266, 956 P.2d 

312 (1998). It is well established that the right to a jury trial exists where a case is 

purely legal in nature but does not exist where a case is purely equitable.  Brown, 94 

Wn.2d at 365.  There is also no right to a jury trial “in statutorily created actions 

without common law analogues.”  State v. State Credit Ass’n, 33 Wn. App. 617, 

621, 657 P.2d 327 (1983) (citing State Bd. of Med. Examiners v. Macy, 92 Wash. 

614, 159 P. 801 (1916)).  

We have already held reasonableness determinations under RCW 4.22.060 

are equitable proceedings without a jury trial right.  Schmidt v. Cornerstone Invs.,

Inc., 115 Wn.2d 148, 159-61, 795 P.2d 1143 (1990).  In Schmidt, real estate 

investors sued a number of defendants, including an appraiser, when their 

investment failed.  Id. at 155-56. After settling with the appraiser for $50,000, the 

investors sought a reasonableness determination under RCW 4.22.060.  Schmidt, 

115 Wn.2d at 156.  The trial court, however, found that the reasonable settlement 

amount was $150,000 and that figure became the amount that damage awards 

against the nonsettling defendants were offset by.  Id.  
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The precise issue on appeal was “whether RCW 4.22.060 is unconstitutional 

because it allows the trial court to reduce the total sum of an injured party’s damage 

award by an amount determined by the trial court rather than by a jury.”  Id. at 159.  

We declared the statute constitutional, holding “the right to jury trial does not 

extend to procedures in equity, such as whether the amount of a proposed settlement 

is reasonable.  Such questions are properly within the province of the trial court to 

decide.”  Id. at 161. Accordingly, the plaintiff investors could not argue the initial 

reasonableness determination to a jury, or re-argue the reasonableness in the 

subsequent tort case.  Farmers attempts to distinguish that holding from the present 

case because the settlement agreement presented in Schmidt arose in the 

contribution context, rather than the insurance context.  That distinction makes no 

difference.  Nothing in our opinion limits that holding to cases involving joint 

tortfeasors.  

To the contrary, we unambiguously concluded a procedure to determine the 

reasonableness of a proposed settlement is equitable in nature.  Id.  Farmers offers

no persuasive reason to conclude a settlement involving a covenant judgment 

changes this characterization.  In both settings, the determination directly affects the 

amount of damages recoverable in subsequent tort cases.  In the contribution setting, 

the settlement figure is subtracted from the total damage amount; and in the 
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insurance setting, the presumptive amount is added to any other damages found by 

the jury.  We have even reasoned the similarities between the two scenarios require 

identical standards for determining reasonableness.  There is “‘little difference 

between a determination of reasonableness in the context of the contribution statute 

and [a covenant judgment]. In both settings, similar concerns exist regarding the 

impact of a settlement on other parties and the risk of fraud or collusion.’”  Besel, 

146 Wn.2d at 738 (alteration in original) (quoting Chaussee, 60 Wn. App. at 512).  

There is no material difference between the two settings.

Further, subsequent cases have affirmed the procedure whereby 

reasonableness in the insurance setting is determined by a judge.  See Mut. of

Enumclaw, 165 Wn.2d at 267 (when a settlement is “judged reasonable by a judge”

it appropriately sets the “presumptive damage award for purposes of coverage” 

(emphasis added)); Besel, 146 Wn.2d at 739 (explicitly approving the trial court’s

determination of a reasonable covenant judgment between an insured defendant and 

a plaintiff).  Rather than accommodating a forced distinction from Schmidt, we find 

that case controls on this issue and hold RCW 4.22.060 creates an equitable 

procedure not only in the contribution setting, but also for covenant judgments.  No 

jury trial right attaches.
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Farmers additionally claims the judge’s determination unconstitutionally sets 

the presumptive amount of damages in a subsequent bad faith tort action.  This 

argument is premised on an overly broad interpretation of Sofie, 112 Wn.2d at 669.  

Sofie’s holding is inapplicable in this instance.  In that case, we held a 

statutory provision that limited the amount of noneconomic damages a plaintiff 

could recover in personal injury and wrongful death actions was unconstitutional 

because it interfered with the jury’s historical function of determining factual 

damages issues.  Id. at 638.  The facts had nothing to do with reasonableness 

hearings or covenant judgments.  Farmers reads Sofie as standing for the universal 

proposition that the measure of damages in any tort claim always presents a 

question of fact to be decided by the jury.  See Farmers’ Suppl. Br. at 9.  Our case 

law does not bear this out.

We have held to the contrary not only in Schmidt but also in Nielson. Indeed, 

we note Schmidt was decided one year after Sofie, and without reference thereto.  

Nielson involved two malpractice claims—one in federal court against the United 

States, and the other in state court against a private clinic and physician.  135 Wn.2d

at 259. The action in federal court was tried first without a jury, as required by 28 

U.S.C. § 2402, and the court found damages totaling over $3 million.  Nielson, 135 
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Wn.2d at 259. The superior court in the remaining state case then ruled the 

plaintiffs were collaterally estopped from relitigating the issue of the amount of 

damages.  Id. at 261. Like Farmers, the plaintiffs in Nielson argued that Sofie

afforded them a constitutional right to present the damage issue to a jury.  Nielson, 

135 Wn.2d at 265.  We rejected such a broad interpretation, holding the plaintiffs 

had no such right to a jury trial.  Id. at 269. We reasoned, “Although the factual 

issue of damages is a jury question in Washington, there must be an issue of fact to 

resolve in order for that right to arise. Where the issue has been resolved in a prior 

proceeding, no factfinding duty remains for a jury on that issue.”  Id.     

The facts in this case are sufficiently analogous to those in Schmidt and 

Nielson.  In each case, the amount of damages is presumptively set, reduced, or 

precluded, respectively, by a prior proceeding in which there is no right to a jury 

trial.  This is entirely distinguishable from our analysis in Sofie, where the statute in 

question “directly change[d] the outcome of a jury determination” and “operate[d] 

by taking a jury’s finding of fact and altering it to conform to a predetermined 

formula.”   112 Wn.2d at 653 (emphasis added).  The statute there was 

unconstitutional because “Washington has consistently looked to the jury to 

determine damages as a factual issue.”  Id. at 648 (emphasis added).  Here, there is 

no factual determination to be made on damages in the later bad faith claim, at least 
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1The dissent, like Farmers, interprets Sofie far too broadly and mistakenly discounts the 
effect of preclusion principles confirmed by Nielson.  The dissent relies on “sweeping language,” 
dissent at 9, from Sofie that provides, in part, there is a constitutional right to have a jury 
“determine the amount of damages in a civil case.”  112 Wn.2d at 656. But this is incomplete.  
The more precise statement from that case is that the right attaches where the jury must 
“determine damages as a factual issue.”  Id. at 648 (emphasis added); see also id. at 647 (jury 
right to determination of damages has been historically implicated “‘in cases where the amount of 
damages was uncertain’” (emphasis added) (internal quotation marks omitted) (quoting Dimick v. 
Schiedt, 293 U.S. 474, 480, 55 S. Ct. 296, 79 L. Ed. 603 (1935))); Sofie, 112 Wn.2d at 645 (
“‘[W]here the amount of damages is not fixed, agreed upon, or in some way liquidated, a jury 
must be called, unless expressly waived.’” (emphasis added) (quoting Baker v. Prewitt, 3 Wash. 
Terr. 595, 597-98, 19 P. 149 (1888))).  The statutory limit in Sofie was unconstitutional because 
it supplanted the jury’s fact finding role concerning damages.  That is not the case here.  The 
reasonableness hearing is an equitable procedure to which no jury right attaches.  The 
presumption of damages that arises from that equitable hearing measures the harm suffered by the 
insured and eliminates any need for a factual determination of damages in the later bad faith claim.  
This procedure does not “take[] the determination of damages in a bad faith claim out of the 
hands of the jury,” dissent at 7, because, unlike in Sofie, that determination was never in a jury’s 
hands to begin with.  We confirmed these preclusion principles in Nielson, 135 Wn.2d at 266-69, 
and the dissent’s attempt to distinguish that case is unpersuasive.  The fact that Farmers 
intervened in the RCW 4.22.060 reasonableness hearing rather than initiating a prior suit in federal 
court, like the plaintiffs in Nielson, has no relevance to the application of collateral estoppel.  In 
both cases, the issue of damages has been resolved in a prior proceeding and no fact finding duty 
for the jury remains on that issue.

The dissent also makes a claim that based on our reasoning, the legislature could simply 

not with respect to the covenant judgment.  Farmers would have us declare a 

judge’s reasonableness determination cannot affect what happens in a later damages 

action.  That would be error because, as we have said, “If a reasonable and good 

faith settlement amount of a covenant judgment does not measure an insured’s harm, 

our requirement that such settlements be reasonable is meaningless.”  Besel, 146 

Wn.2d at 739; see also Howard, 121 Wn. App. at 379 (the fact that a 

reasonableness determination sets the presumptive measure of an insured’s harm is 

not a basis to conclude the procedure is not appropriate).1
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create an equitable proceeding in which a judge would determine the issue of damages in every 
case.  See dissent at 10.  That is incorrect.  The reasonableness determination in this context is 
equitable because of its nature, not simply because the procedure is provided for by statute.  The 
hearing under RCW 4.22.060 centers on the question of whether the covenant judgment amount 
is reasonable.  In evaluating the reasonableness, the court considers a myriad of factors like, for 
example, the merits of the parties’ liability and defense theories and the interests of parties not 
being released.  See Besel, 146 Wn.2d at 738.  As we said in Schmidt, 115 Wn.2d at 161, this 
postsettlement determination of reasonableness is equitable in nature and presents a much 
different inquiry than a determination of damages in the underlying claim.   

Determining the reasonableness of a covenant judgment under RCW 4.22.060 

is an equitable proceeding to which no jury trial right is afforded.  Its consequences 

are not meaningless but rather serve to reflect the presumptive measure of harm to 

an insured in a subsequent bad faith claim.  Washington law has shaped and 

approved this process as a settled and appropriate means of balancing the multiple 

interests of plaintiffs, insureds, and insurers.   Farmers does not have a right under 

article I, section 21 of our constitution to a jury determination of reasonableness 

either at the reasonableness hearing or the subsequent bad faith action.  We 

therefore affirm the trial court and Court of Appeals on this issue.

3. The reasonableness hearing does not violate due process

Farmers did not make a due process argument to the trial court.  At the Court 

of Appeals, Farmers argued its due process rights were violated based entirely on 

the presumption it had a right to a jury trial.  Because there is no right to a jury in an 

equitable reasonableness hearing, the Court of Appeals’ disposal of that argument 
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was correct.  See Elsom v. Tefft, 140 Wash. 586, 592, 250 P. 346 (1926) (an 

equitable proceeding without a jury does not violate due process).  Farmers now 

contends in its petition for review that due process was violated because the 

reasonableness hearing created an irrebuttable presumption of damages.  

Due process is satisfied by notice and an opportunity to intervene in the 

underlying action.  Fisher v. Allstate Ins. Co., 136 Wn.2d 240, 251, 961 P.2d 350 

(1998). There is no presumption of damages at the reasonableness hearing.  The 

burden is on the settling parties to prove reasonableness.  Chaussee, 60 Wn. App. at 

510. Farmers was afforded notice, intervened, and participated in a lengthy and 

highly contested hearing on the issue of the reasonableness.  We have considered 

this process and concluded it adequately protects the interest of insurers against 

excessive judgments.  Besel, 146 Wn.2d at 739. Further, to the extent the 

reasonableness hearing sets the presumptive damages in a subsequent bad faith 

action, that presumption can be overcome upon a showing of fraud or collusion.  Id.

at 738. And in any event, due process is not abridged by the application of 

preclusion principles.  See Fisher, 136 Wn.2d at 251; see also Nielson, 135 Wn.2d 

at 261.  

Accordingly, Farmers’ new due process contention is without merit.  

B. The Trial Court Did Not Abuse Its Discretion by Determining the Covenant 
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Judgment Was Reasonable

Farmers contends the trial court misapplied the treble damages provision of 

the trespass statute, RCW 4.24.630, and therefore erred in finding the covenant 

judgment reasonable.  We affirm because the trial court did not abuse its discretion 

in evaluating the viability of a claim for treble damages.

Trial courts retain broad discretion in determining reasonableness, and we 

review under an abuse of discretion standard.  See Mut. of Enumclaw, 165 Wn.2d at 

261.  Abuse of discretion means the “decision is manifestly unreasonable or is based 

on untenable grounds or untenable reasons.”  Water’s Edge Homeowners Ass’n v. 

Water’s Edge Assocs., 152 Wn. App. 572, 584, 216 P.3d 1110 (2009) (citing Mayer 

v. Sto Indus., Inc., 156 Wn.2d 677, 684, 132 P.3d 115 (2006)).  Inquiries under 

RCW 4.22.060 “necessarily involve[] factual determinations which will not be 

disturbed on appeal when supported by substantial evidence.”  Schmidt, 115 Wn.2d 

at 158; Water’s Edge Homeowners Ass’n, 152 Wn. App. at 584.

An evaluation of Bird’s claims under RCW 4.24.630 was a necessary part of 

the trial court’s determination.  That statute provides a person who enters the land of 

another and “wrongfully causes waste or injury to the land” is liable to the 

landowner for treble damages.  A person acts “wrongfully” under this provision if 
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he or she “intentionally and unreasonably commits the act or acts while knowing, or 

having reason to know, that he or she lacks authorization to so act.”  Id. (emphasis 

added).  Farmers argues this statute requires an intent to cause harm, not simply an 

intent to act.  Pet. for Review at 16.  

We need not consider Farmers’ argument on the merits.  It is a long settled 

rule that we decide only those questions that “are necessary for a determination of 

the case presented for consideration, and will not render decisions in advance of 

such necessity, particularly when the question . . . involves the construction of a 

statute.”  Johnson v. Morris, 87 Wn.2d 922, 931, 557 P.2d 1299 (1976); Ajax v. 

Gregory, 177 Wash. 465, 475, 32 P.2d 560 (1934).  Even if we interpreted the 

treble damages provision as Farmers wished, it would not change the outcome of 

this case.  The precise question before us is whether the trial court abused its 

discretion in determining the covenant judgment was reasonable.  The applicability 

of treble damages was a relevant consideration but the trial court was not required 

to, and did not, decide on the statute’s ultimate construction.  As the trial court 

acknowledged, it only needed to “address the viability of the treble damages claim 

based on what was known to the parties at the time of settlement.”  CP at 3442.  

Our review of the record demonstrates the trial court properly understood the 

issue and carefully considered Farmers’ argument.  In its order on reasonableness 
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hearing, the trial court explained:

The settling parties had reason to conclude that the Defendant 
was exposed under the treble damages statute because of a plethora of 
facts that could lead a judge to find as a matter of law that the claim 
was viable and which could cause a jury to find liability.  
Uncontradicted evidence at trial would show the first two elements of 
the claim: 1) Defendant’s employee going onto Bird’s property and 2) 
causing waste or injury to the land or improvements.  The facts would 
support a finding that the acts of cutting and attempting repair of the 
pipe were wrongful as that term is defined in the statute.  The defense 
theory that no intent to harm had been shown might have merit with a 
jury sympathetic to [Best]; however, the Defendant ran the risk that the 
sympathy factor would run against him and in favor of Mr. Bird.

Therefore, the inclusion of some calculation for damages is 
reasonable.

CP at 3443. Although it was skeptical of Farmers’ legal argument, the trial court 

nevertheless reduced the total reasonable damages amount by 25 percent to reflect 

the risk in Bird’s treble damages claim.  CP at 3446. The above analysis and 

corresponding modification of damages do not amount to an abuse of discretion.  

We therefore affirm.
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IV.  CONCLUSION

Farmers is not entitled to a jury determination of reasonableness 

either in the RCW 4.22.060 reasonableness hearing or the subsequent bad 

faith action.  Furthermore, the trial court did not abuse its discretion in 

finding the covenant judgment reasonable. Accordingly, the trial court and 

Court of Appeals are hereby affirmed.  
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